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Regular Board Meeting of February 16, 2012 

Agenda Item:  16.15 

 

EAST SIDE UNION HIGH SCHOOL DISTRICT 

REGULAR MEETING 

OF THE 

BOARD OF TRUSTEES 

Meeting Held at Education Center 

January 19, 2012 

3:00 p.m. 

 
 
1. CALL TO ORDER/ROLL CALL  

 
1.01 Roll Call  
 
 The Regular Meeting of the Board of Trustees was called to order at 3:01 p.m. by  
 President Biehl.  Vice President Martinez-Roach, Clerk Herrera and Member Le were 

present.  Member Nguyen arrived at 3:04 PM 
 

1.02 Announcement and Public Comment regarding Items to be discussed in Closed 
Session (Government Code 54957.7)  

 
 President Biehl extended a welcome to everyone, explained the format of the meeting, noted 

that all Board Meetings are recorded and offered the public to comment on item(s) to be 
discussed in Closed Session. 

 
  There were no public speakers. 
 
1.03 Recess to Closed Session in the Superintendent’s Conference Room (Open Session 

will resume at the end of Closed Session at approximately 6:00 p.m.) See item 2 on 
agenda (Closed Session).  

 
 The Board of Trustees recessed to Closed Session in the Superintendent’s  
 Conference Room. 

 
2. CLOSED SESSION  
 

2.01 Expulsion(s):  A- G 
 
 Student A: 
 Motion by Clerk Herrera, second by Member Nguyen, to approve the expulsion of Student A. 
 
 Vote:  5/0 
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 Student B: 
 Motion by Member Nguyen, second by Member Le, to approve the modified expulsion of 

Student B. 
 
 Vote:  4/1, Vice President Martinez-Roach voted No 
 
 Student C: 
 Motion by Member Le, second by Clerk Herrera, to approve the expulsion of Student C. 
 
 Vote:  5/0 
 
 Student D: 
 Motion by President Biehl, second by Clerk Herrera, to approve the expulsion of Student D. 
 
 Vote:  5/0 
 
 Student E: 
 Motion by Vice President Martinez-Roach, second by Member Le, to approve the expulsion of 

Student E. 
 
 Vote:  5/0 
 
 Student F: 
 Motion by Vice President Martinez-Roach, second by Member Nguyen, to approve the 

modified expulsion of Student F. 
 
 Vote:  5/0 
 
 Student G: 
 Motion by Vice President Martinez-Roach, second by Member Nguyen, to approve the 

modified expulsion of Student G. 
 
 Vote:  5/0 

 
2.02 Request for Exemption of Student A 
 Pursuant to Education Code Section 51241 
 
 Motion by Vice President Martinez-Roach, second by Member Le, to approve the request for 

exemption of Student A, pursuant to Education Code Section 51241. 
 
 Vote:  5/0 
 
2.03 Public Employee Performance Evaluation  (Government Code Section 54957)  

 
 Superintendent 

 
2.04 Public Employment/Public Employee Appointment  (Government Code Section 54957)  
 

 Substitute Director of Construction/Facilities 
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2.05 Public Employee Discipline/Dismissal/Release  (Government Code Section 54957)  
 

2.06 Conference with Labor Negotiators (Government Code Section 54957.6)  
 
 Agency Designated Representatives:  

Dan Moser, Superintendent 
Cathy Giammona, Associate Superintendent of Human Resources and Instruction 

 Marcus Battle, Associate Superintendent of Business Services 
Vida Branner, Director of Compensation and Classified Employee Relations 
 

 Employee Organizations: 
American Federation of Teachers (AFT) 
California School Employees Association (CSEA) 
East Side Teachers Association (ESTA) 

 
2.07 Conference with Legal Counsel – Anticipated Litigation 
 Significant exposure to litigation pursuant to subdivision (b) of Section 54956.9  
 of the Government Code 
 

 Three (3) Potential Cases 
 

2.08 Conference with Real Property Negotiators 
 

Property: ESUHSD Educational Center, or portion thereof 
 830 N. Capitol Avenue 
San Jose, CA 95133 
 

District Negotiators: Dan Moser, Superintendent 
Marcus Battle, Associate Superintendent of  
 Business Services 
Rogelio Ruiz, Legal Counsel 
Real Estate Representatives Sam Swan, Bob Hunt and  
    Andre Hunt 
 

Negotiating Parties: ESUHSD, Santa Clara Development Company,  
and Other Parties To Be Determined 
 

Under Negotiation: Price and Terms

 
 
OPEN SESSION AT APPROXIMATELY 6:00 P.M. – EDUCATION CENTER BOARD ROOM 
 
 
3. PLEDGE OF ALLEGIANCE  
 



  
Page 4 of 12  

 
   

4. WELCOME AND EXPLANATION TO AUDIENCE  
 
Information explaining Board meeting procedures and how citizens can address the Board 
will be read.  Written information is located near the entrance to the Board Room. 
 
President Biehl extended a welcome to everyone, explained the format of the meeting and noted that 
all Board Meetings are recorded. 
 

5. ADOPTION OF AGENDA  
 
For consideration by the Board of Trustees.  

 
Motion by Member Le, second by Member Nguyen, to adopt the agenda as presented. 
 
Vote:  5/0 

 
6. BOARD SPECIAL RECOGNITION(s) 
 
 6.01 Martin Luther King, Jr. Grand Prize Contest Winners 
 

 Art Grand Prize Winner:  Indy Dang, Piedmont Hills High School 
 Multi-Media Grand Prize Winner:  Victoria Nunez, Wm. C. Overfelt High School 
 Writing Grand Prize Winner:  Christine Nguyen, Independence High School 

 
7. STUDENT BOARD LIAISONS 
 
 7.01 Victor Sanchez, ASB President – Evergreen Valley High School 
 
 7.02 Sergio Cervantes, ASB President – Wm. C. Overfelt High School 
 
8. SPECIAL ORDER OF BUSINESS – OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION 

 
The Superintendent and/or Board Member(s) may request that items be considered, 
discussed, and acted on out of the order indicated on the agenda as per schedule. 

 
9. PUBLIC HEARING(S) – OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION 
 

9.01 Hold Public Hearing at Approximately 6:00 PM Concerning D.L. Falk Construction, Inc.  
Re: Violations of Public Contract Code Sections 4104 and 4106; Consideration of 
Hearing Officer’s Findings and Recommendations and Additional Evidence; 
Discussion and/or Action Regarding Imposition of Remedies as Allowed by Law 
(Public Contract Code Section 4110) and Contract – Frank Biehl, Board President 
 
Public speakers: 

 Robert Blum, Attorney for D.L. Falk 
 Rick Solis, Representative of Carpenters Local #405 

  
Board Vice President Martinez-Roach 
I need, for the record, the Attorney to read which is the right code number so there is no 
confusion later in case it ever goes to litigation. 
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Counsel Ruiz 
The correct code section is Public Contract Code Section 4110.  What I would like to do is 
include as part of the record of this proceeding a copy of the Notice of Hearing, dated  
January 10, that was delivered to D.L. Falk. 
 
Board President Biehl 
For the record, the number I read, “4110,” is the correct number? 
 
Counsel Ruiz 
That is correct. 
 
Board Vice President Martinez-Roach 
So, when you stated 4100, that was not the correct code? 
 
Counsel Ruiz 
The Subcontractors Fair Practices Act begins at Section 4100.  The public hearing 
requirement is contained in Section 4110.  They both are a part of the same set of laws.   
 
Board Vice President Martinez-Roach  
Let the record show then. 
 
I am not persuaded or intimidated by the fact that there might be a possible lawsuit against us 
if we take any kind of action or sanctions.  I think we have the duty and responsibility as 
elected officials to follow the law and to make sure the policies and procedures that we 
establish are followed in this District and, by not doing so and by prolonging this, I believe that 
it is only going to cost us more money because we are paying attorney fees, we are 
continuing to pay attorney fees, and this is a matter that should have been taken care of 
months ago in my opinion.  There is no question about it in my mind and I think it is a shame 
that we are going to continue to prolong it.  I want this on the record.   
 
 
Motion by President Biehl, second by Member Nguyen, to continue the hearing at the 
February 19 Board Meeting and that the Board render its decision at that time.   
 
Vote:  4/1, Vice President Martinez voted No for reasons stated (above) 

 
10. PUBLIC MEMBERS WHO WISH TO ADDRESS THE BOARD OF TRUSTEES  

 
Members of the public may address the Board on any subject not on tonight’s agenda; 
however, provisions of the Brown Act (Government Code section 54954.2(a) and .3) preclude 
any action.  As an unagendized item, no response is required from the Board or District staff 
and no action can be taken; however, the Board may instruct the Superintendent to agendize 
the item for a future meeting.  When your name is called, please come to the podium, state 
your name for the record, and limit your remarks to three (3) minutes. 
 
Persons wishing to address the Board must fill out a gold request form, which is located at 
the entrance of the Board Room.   
 
There were no public speakers under this section. 
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11. BOARD OF TRUSTEES/SUPERINTENDENT - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
 

11.01 Educare of California at Silicon Valley Presentation - Jolene Smith, CEO of First 5 
Santa Clara County, Yolanda Garcia, Executive Director West Ed E3 Institute, and 
Cathy Giammona, Associate Superintendent, Human Resources and Instruction 

 
Presentation item; no action taken 

 
11.02 Presentation regarding AT&T Aspire High School Success Grant - Randy Okamura,  
 AT&T External Affairs Area Manager  
 

Presentation item; no action taken 
 

11.03 Present and Accept Annual Financial Report - Ending June 30, 2011 - Marcus Battle, 
Associate Superintendent of Business Services, and Ahmad Gharaibeh, CPA from 
Vavrinek, Trine, Day & Co., LLP 

 
Motion by Member Nguyen, second by Clerk Herrera, to accept the Annual Financial 
Report for fiscal year ending June 30, 2011. 
 
Vote:  5/0 
 

11.04 Discussion and/or Action regarding FCMAT Close-Out Letter from the Santa Clara 
Present and Accept Annual Financial and Performance Audit for Measure G and 
Measure E - Ending June 30, 2011 - Marcus Battle, Associate Superintendent of 
Business Services, Ahmad Gharaibeh, CPA from Vavrinek, Trine, Day & Co., LLP  

 
Motion by Member Le, second by Vice President Martinez-Roach, to accept the Audit 
Reports for Measure G and Measure E General Obligation Bond Funds for fiscal year 
ending June 30, 2011. 
 
Vote:  4/0, Clerk Herrera out of room  

 
11.05 Presentation/Report Regarding the Architectural Window Testing at Evergreen Valley 

High School - Marcus Battle, Associate Superintendent of Business Services, and In 
coordination with Architectural Testing, Inc. and SGI 

 
Presentation item; no action taken 
 

11.06 Approve Repair/Replacement of Defective Windows at Evergreen Valley High School 
- Marcus Battle, Associate Superintendent of Business Services, and in Consultation 
with SGI 

 
Motion by Vice President Martinez-Roach, second by Clerk Herrera, to approve and direct 
staff to proceed with the replacement of defective windows at the Evergreen Valley High 
School as soon as possible, using the design-build approach as outlined, with an overall 
project budget not to exceed $256,000, and funding directed from Fund 35. 
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11.07 Extension of Contract for Substitute Director of Construction/Facilities - Cathy 
Giammona, Associate Superintendent of Human Resources and Instruction, and Dan 
Moser, Superintendent 

 
Motion by Clerk Herrera, second by Member Nguyen, to approve a one-month 
extension of the contract for Thomas J. Herrington as "Substitute Director of 
Construction/Facilities” and at the same compensation rate as previously approved. 
 
Vote:  5/0 
 

11.08 Develop and Approve Schedule of Regular Board Meetings and Annual 
Organizational Meeting for 2012 - Dan Moser, Superintendent  

 
Motion by President Biehl, second by Member Le, to approve as amended the schedule 
of Regular Board Meetings for 2012.  Amendment is as follows: 
 

 Change March 15 to March 13 
 

Vote: 5/0 
 

11.09 Adopt Resolution #2011/2012-17 California Cancer Research Act - Frank Biehl,  
 Board President 
 

Public Speaker: 
 Boyce Sanders 

 

Motion by Member Nguyen, second by Vice President Martinez-Roach, to adopt Resolution 
#2011/2012-17 California Cancer Research Act 
 

Vote:  4/0, Clerk Herrera abstained from vote 
 
12. INSTRUCTIONAL SERVICES/STUDENT SERVICES - OPERATIONAL ITEMS/.BOARD DISCUSSION  
 AND/OR ACTION  
 

12.01 Update, Discussion and/or Action regarding Chinese Language as an Elective - 
Cathy Giammona, Associate Superintendent, Human Resources and Instruction, and 
Kirsten King, Director of Instructional Services 

 
Discussion/update on item; no action taken 

 
12.02 Receive the Fourth Valenzuela/CAHSEE and Williams Settlement Uniform 

Complaints Quarterly Report for Period Covering October 1st through December 31, 
2011 as required by EC 35186 (Williams Settlement Legislation SB550 and AB2727) - 
Cathy Giammona, Associate Superintendent, Human Resources and Instruction, and 
Robert Ibarra, Coordinator of Professional Development/Migrant Education 

 

Motion by Clerk Herrera, second by Vice President Martinez-Roach, to receive the Fourth 
Quarterly Valenzuela/CASHEE and Williams Settlement Uniform Complaint Report for the 
period covering October 1, 2011, through December 31 2011, as required by Education 
Code 35186 (Williams Settlement Legislation SB550 and AB2727). 
 
Vote:  5/0 
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13. HUMAN RESOURCES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
 

No items on calendar under this section. 
 
14. BUSINESS SERVICES/STUDENT SERVICES - OPERATIONAL ITEMS/BOARD DISCUSSION  
 AND/OR ACTION  
 

14.01 Discussion/Report on Governor's Budget Update - Marcus Battle, Associate 
Superintendent of Business Services 

 
Administration to come back in February with a recommended process and timeline, 
which will include participation by the public. 

 
14.02 Adopt Resolution #2011/2012-16 Authorizing the Issuance and Sale of General 

Obligation Bonds, 2008 Election, Series D, in the Principal Amount of Not to Exceed 
$100,000,000 - Marcus Battle, Associate Superintendent of Business Services 

 
Associate Superintendent Battle 
For the record, we are issuing $100 million because that is the amount that will take to 
finish up the Measure E Bond Program of Phase II. 
 
Motion by Clerk Herrera, second by Member Nguyen, to approve and adopt Resolution 
#2011/2012-16 Authorizing the Issuance and Sale of General Obligation Bonds, 2008 
Election Series D, in the principal amount of not to exceed $100,000,000 and to allow 
administration the discretion to have either a competitive or negotiated sale of bonds. 

 
 Vote:  5/0 
 
14.03 Approve Contracts for Professional Services over $50,000 - Marcus Battle, Associate 

Superintendent of Business Services, and Donna Bertrand, C.P.M., Contracts 
Administration Coordinator 

 
Motion by Vice President Martinez-Roach, second by Clerk Herrera, to approve 
contracts for professional services over $50,000 (attached). 

 
Vote:  5/0 

 
15. FACILITIES - OPERATIONAL ITEMS/BOARD DISCUSSION AND/OR ACTION  
 

No items on calendar under this section. 
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16. ATTACHMENT A – CONSENT CALENDAR ITEMS  
 

Items 16.06 and 16.07 were pulled from the consent calendar for discussion.  Motion by  
Clerk Herrera, second by Member Le, to approve the remainder of the consent calendar. 

 
Vote:  5/0 
 
 
16.01  Ratify/Approve Classified Personnel Actions Presented January 19, 2012  
 
16.02 Ratify/Approve Certificated Personnel Actions Presented January 19, 2012  
 
16.03 Ratify/Approve Student Aide Personnel Actions Presented January 19, 2012  
 
16.04 Approve School Field Trips  
 
16.05 Approve Award of Bids  

 
16.08 Approve Budget Transfers Presented January 19, 2012  
 
16.09 Approve Purchase Orders Presented January 19, 2012  
 
16.10 Approve Change Orders to Purchase Orders Presented January 19, 2012  
 
16.11 Accept Donations, Grants and Awards  
 
16.12 Accept Warrant Register for the Month of December 2011  
 
16.13 Approve Minutes of December 8, 2011, Annual Organizational/Regular Board 

Meeting 
 
 
Items pulled for discussion from the Consent Calendar for discussion, consideration and/or 
Action by the Board of Trustees. 
 
16.06 Approve Contracts for Professional Services At or Below $50,000  

 
Speaker: 

 Julio Pardo 
 
 Motion by Vice President Martinez-Roach, second by Member Le, to approve the Contracts 

for Professional Services at or below $50,000 (attached). 
 
 Vote:  5/0 
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16.07 Approve Memoranda of Understanding   
 

Speaker: 
 Julio Pardo 

 
 Motion by Member Le, second by Vice President Martinez-Roach, to approve the 

Memoranda of Understanding. 
 
 Vote:  5/0 

 
17. WRITTEN REPORTS/RECOMMENDATIONS  
 

No items on calendar under this section. 
 
18. FUTURE AGENDA ITEMS 
 
 Opportunity for Board of Trustees to request items on future agendas. 
 
 18.01 Evergreen Valley High School Presentation 
 
 18.02 Review of Physical Education (PE) Exemption Policies 
  
 Items requested by Board of Trustees: 
 
 Update on Solar Project – Patricia Martinez-Roach, Board Vice President 
 
 Audit Committee Updates – Lan Nguyen, Board Audit Committee President / Board Member 
 
19. BOARD OF TRUSTEES/SUPERINTENDENT COMMUNICATIONS/COMMENTS  

 
19.01 Board of Trustees  

 
Van Le, Member 
I would like to commend Silicon Valley Faces for organizing the MLK contest each year.   
 
I visited the Escuela Popular Charter School.  They have a lot of programs in the Charter 
School.  They have a very good program.  The results on the achievement gap are not as 
sufficient, but I think we can take a look at those things later.   
 
I attended the CCPY celebration two days ago.  One of the stories from an at-risk youth really 
moved me.  We should continue to support this program and the facility.  It helped me to 
understand that there are a lot of community volunteers out there that are putting their time 
and effort to help out our at-risk youth.   
 
Patricia Martinez-Roach, Vice President 

   I wanted to share a small story.  As you know, I teach kindergarten.  I’ve been teaching a little 
about Dr. Martin Luther King, Jr. and we are also learning about the Vietnamese and Chinese 
New Year.  Today an amazing thing happened; I asked the students how many Vietnamese 
students do we have in the classroom and they all raised their hand.  It was just beautiful 
because the children do not see racial lines.  It just reminded me of the meaning of Dr. Martin 
Luther King.  I wanted to end on that note because it is an important message. 
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Lan Nguyen, Member 
I had a chance to visit Foothill High School.  The last time I visited Foothill was before the 
Library burned down.  It is a nicely built Library.  I had a chance to visit a few classrooms that 
were renovated with the Measure E allocation monies.  I had a chance to sit in the classroom 
with the students.  I appreciated that there was a Martin Luther King, Jr. event and rally there 
for all students, including the competition awards.  It really meant a lot to the students to 
receive an award.  That was a very moving experience.   
 
Thank you Madame Vice President for mentioning the Vietnamese and Chinese New Year.  
Most people only mention Chinese New Year, but there is also a Vietnamese New Year.  
There is a big Vietnamese New Year festival at the Fairgrounds this weekend, Saturday and 
Sunday.  Saturday is a big day for the celebration at the Fairgrounds.   
 
J. Manuel Herrera, Clerk 
Yesterday was my first official meeting at MetroED as the District’s representative to 
MetroED.  There are no pertinent issues to report.   
 
Frank Biehl, President 
I would like to announce that there will be a Special Meeting of the Board next Tuesday at  
6 PM to meet with the consultants that we have hired to assist us on the Superintendent 
search.  It is a public meeting.  The purpose of the meeting is to discuss and take action on 
the timeline and the procedures that will be followed in this search.  I want to make sure that 
all is open and above-board on the decisions that the Board needs to make about how we 
are going to approach this and with the guidance of the consultants  that we’ve hired.  It is 
here at 6 PM in this room.  I am not sure exactly how we are going to set the room up.  We 
may set it up a little differently to make it more like a workshop type, but we will be taking 
some action that night.  You are welcome to attend.  It is a publicly noticed meeting.   It is a 
Special Meeting and will be noticed today.   

  
19.02 Dan Moser, Superintendent  
 We are blessed with a large number of talented students – whether it be in art, writing or 

multimedia.  Also, we have talented students in the math area through the Intel Competition.  
Behind every student is a teacher who is there to mentor those youngsters.  I want to 
acknowledge the teacher’s role in help our students achieve success and be recognized.  
Congratulations to the students and also congratulations to the teachers behind each one of 
them. 

 
20. REPORT CLOSED SESSION ACTION(S)  

 
Attorney will report on Closed Session action item(s).  

 
See section 2.0 for reporting out of Closed Session items. 

 




















